SPECIAL COUNCIL MEETING
COUNCIL AGENDA
Monday 6 March 2017
Council Chambers

John Brown
General Manager
Break O’Day Council
1 March 2017
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NOTICE OF MEETING
Notice is hereby given that a Special Council Meeting of the Break O’Day Council will be held at the
St Helens Council Chambers on Monday 6 March 2017 commencing at 9.30am.

CERTIFICATION

Pursuant to the provisions of Section 65 of the Local Government Act 1993, I hereby certify that
the advice, information and recommendations contained within this Agenda have been given by a
person who has the qualifications and / or experience necessary to give such advice, information
and recommendations or such advice was obtained and taken into account in providing the
general advice contained within the Agenda.

JOHN BROWN
GENERAL MANAGER
Date: 1 March 2017
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SCM03/17.1.0

ATTENDANCE

SCM03/17.1.1

Present

Mayor Mick Tucker
Deputy Mayor John McGiveron
Councillor Margaret Osborne OAM
Councillor Barry LeFevre
Councillor Glenn McGuinness
Councillor Hannah Rubenach-Quinn
Councillor John Tucker
Councillor Kylie Wright
Councillor Janet Drummond

SCM03/17.1.2

Apologies

Nil

SCM03/17.1.3

Leave of Absence

SCM03/17.1.4

Staff in Attendance

General Manager, John Brown
Executive Assistant, Angela Matthews
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SCM03/17.2.0

PUBLIC QUESTION TIME

SCM03/17.3.0

DECLARATION OF PECUNIARY INTEREST OF A COUNCILLOR OR
CLOSE ASSOCIATE

Section 48 or 55 of the Local Government Act 1993 requires that a Councillor or Officer who has an interest in any matter to be discussed at a Council
Meeting that will be attended by the Councillor or Officer must disclose the nature of the interest in a written notice given to the General Manager
before the meeting; or at the meeting before the matter is discussed.
A Councillor or Officer who makes a disclosure under Section 48 or 55 must not preside at the part of the meeting relating to the matter; or
participate in; or be present during any discussion or decision making procedure relating to the matter, unless allowed by the Council.
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SCM03/17.4.0

GOVERNANCE

SCM03/17.4.1

Partial Closure of Parkside Avenue, Stieglitz

ACTION

DECISION

PROPONENT
OFFICER
FILE REFERENCE
ASSOCIATED REPORTS AND
DOCUMENTS

Council Officer
John Brown, General Manager
032\005\011\
Nil

OFFICER’S RECOMMENDATION:
1.

Pursuant to section 14 of the Local Government (Highways) Act 1982 (the Act), the Council,
having considered:
(i) The improvements to the safety of the public by removing a road which bisects; and
(ii) Benefits which will accrue to the public and the community through increased economic
activity and employment opportunities;
resolves that the part of Parkside Avenue, Stieglitz as marked on the plan annexed and
marked “A” should be closed to all traffic for the public benefit.

2.

Council delegates its functions and powers pursuant to section 14(1)(b) of the Act to the
General Manager and authorises the General Manager to take such steps as may be necessary
to comply with each of the requirements of that section in relation to the closure of that part
of Parkside Avenue, Stielgitz.

INTRODUCTION:
Council has been asked if they would consider closure of Parkside Avenue, Stieglitz, due to the
impact on a potential development of the old Parkside caravan park site. The gravel road
currently provides access to houses that the developers have purchased and acts as an alternative
access to a couple of other residences. It would need to be closed as a public road in accordance
with the Local Government (Highways) Act 1982.
PREVIOUS COUNCIL CONSIDERATION:
Council Workshop and Council Meeting August 2016.
OFFICER’S REPORT:
The portion of road which Council is asked to consider closing currently provides access to three
(3) properties – two (2) of which have been recently purchased and the third property is for sale
and believed sold. This third property uses the eastern side of Parkside Avenue, Stieglitz for
access. The ownership of the road reservation has remained in the ownership of the Estate of the
person who undertook the subdivision. The road reservation has now been transferred to the
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developers of the site. Council’s involvement in the process will be restricted primarily to the road
closure process.
The road does provide through access to others located on the eastern side of Parkside Avenue,
Stieglitz and the closure of this road may potentially cause some inconvenience to these property
owners. It may also provide some benefit through the remaining road becoming a ‘no through’
road. The existing road is not completely within the existing road reservation (Figure 2) and is also
across private titles the developers have purchased requiring a relocation by Council with
significant cost involved in civil works and service relocation or alternatively a subdivision process
to correct the situation. The proponents have agreed to provide a pedestrian and cycle easement
through their development to the eastern side of Parkside Avenue, Stieglitz including land for a
cul-de-sac end to Parkside Avenue, Stieglitz should the road be closed as a public road.
Figure 1 – General layout of properties and boundaries
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Figure 2 - Parkside Avenue, Stieglitz entrance does not follow the road easement and is largely on
private land.

Developers Land
Crown Land

Road Reservation
Council owned road

Developers Land

The beginning of the road easement has a number of services running through it namely water,
sewerage, NBN and telephone. Figure 3 indicates the location of the majority of these services.
Figure 3 – Service Locations

Service Locations
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Figure 4 – Services on road easement

NBN Service

Water Service

Private Title Survey Peg

The gravel road has no kerb or culvert drainage system and is prone to water damage Figure 5
Figure 5 – Parkside Avenue
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Council has three (3) options:
1. Purchase land from the developers and leave Parkside Avenue, Stieglitz as is;
2. Realign Parkside Avenue, Stieglitz along road easement;
3. Proceed with closure of the road
Option 1 - Purchase land from the developers and leave Parkside Avenue, Stieglitz as is
This option requires Council to have the portion of land valued and boundaries adjusted. It would
also involve unbudgeted purchase of the land. This option would also restrict the development of
the land as there would be a public road through any development that would use all three (3)
titles. This option exposes Council to risk associated with increased activity on and around the
road as well as cost of maintenance.
Option 2 - Realign Parkside Avenue, Stieglitz along road easement
The start of the road easement is approximately two (2) metres above St Helens Point Road,
Stieglitz. There are a number of services crossing this area of land (Figure 5). An initial assessment
by Council’s Consulting Engineer estimates there would be significant cost with relocating services
and providing a safe visual approach to the entrance of Parkside Avenue, Stieglitz (Figures 6 & 7).
It also moves it closer to the adjacent Talbot Street, Stiegitz which already experiences site
distance issues with traffic coming from the Stieglitz direction.
Figure 6 – Probable new entrance for Parkside Avenue

Existing Parkside Avenue Entrance

Probable New Parkside Avenue Entrance
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Figure 7 – Probable new entrance for Parkside Avenue

Probable New Parkside Avenue Entrance

This option, like Option 1, severely restricts potential developments incorporating the three (3)
titles purchased by the developers. As with Option 1 it also exposes Council to additional risk.
Option 3 – Closure of the Public Road.
That Council facilitate the closure of the public road in exchange for the creation of a cul-de-sac on
the developers’ land and pedestrian/cycle easement through it (500m 2) as illustrated in Figure 8.

Figure 9 – Proposed transfer and cul-de-sac

“A” - Closure of Public Road
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Closure of a public road requires a number of statutory processes to be addressed if Council
supports this option. There are three (3) properties located in the immediate vicinity of the
development site that periodically use the western side of Parkside Avenue, Stieglitz for access.
They have access via Cunningham Street, Stieglitz off St Helens Point Road, Stieglitz to the western
end of Parkside Avenue, Stieglitz. All other residences use Cunningham Street, Stieglitz which is a
sealed road.
Public Benefit Test
The Local Government Highways Act provides no guidance as to what is meant by ‘Public Benefit’
which can be used by Council in the assessment process. In this situation we have researched
definitions regarding ‘public benefit’ to gain some form of guidance for this assessment by Council.
Most commonly the Public Benefit Test (PBT) applies to considering the operations of not-forprofit organisations.
A literature review revealed the following paper ‘CHARITY LAW’S PUBLIC BENEFIT TEST: IS
LEGISLATIVE REFORM IN THE PUBLIC INTEREST?’ by PAUL HARPUR which posed the following:
A What Constitutes a ‘Benefit’?
A purpose is beneficial to the public if it goes towards achieving a universal common good
and is not harmful to the public. While the provision of benefits is not limited to material
benefits, the purpose must have some practical utility.9 Being beneficial to the public is a
condition precedent to acquiring charitable status. What constitutes the ‘benefit’ to the
public is often unclear and relies on personal opinion….
9 H Picarda, The Law and Practice Relating to Charities (Butterworths, 3rd ed, 1999) 19-29;
HAJ Ford and WA Lee, Principles of the Law of Trusts (The Law Book Company, 2nd ed, 1990)
829-833; G Dal Pont, Charity Law in Australia and New Zealan, (Oxford University Press,
2000) 13-22.
In the context of the Australian Competition and Consumer Commission assessing the Public
Benefit through the assessment of applications for authorisations under section 88 of the Trade
Practices Act, the ACCC assesses the public benefit by determining whether the restriction:



promotes competition in an industry; - n/a
assists economic development (for example, in natural resources through the encouragement
of exploration, research and capital investment);
Closure of the road enables the development potential of the site to be planned logically
without the restriction of the road passing through the site. It creates an improved division
of land.
The project will result in a capital investment in the municipality of $8-10M. During
construction an estimated $1M will be spent on local wages with a further $0.5M on local
supplies and services. Once operational it is estimated the development will inject $0.5-0.7M
in wages in to the municipality annually.
Increased Council rates attributed to the development will assist Council in the provision of
services which benefit the community more broadly.
| SCM03/17.4.1
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•
•
•

fosters business efficiency, especially where this results m improved international
competitiveness;
encourages industry rationalisation, resulting in a more efficient allocation of resources and
lower, or contained, unit production costs;
expands employment growth or prevents unemployment in efficient industries and
employment growth in particular regions;
It is estimated the project will employ 40 people during construction phase and
approximately 18 ongoing FTE positions when operational. The Break O’Day area has the
highest unemployment rate in Tasmania with a current rate of 11.3% representing 284
persons Dept of Employment, Small Area Labour Markets, March Quarter 2016). The benefit
from the additional employment would reduce the rate from 11.3% to approx 10.6%.

•
•

fosters industry harmony;
assists efficiency in small business (for example, by providing guidance on costing and pricing
or marketing initiatives which promote competitiveness);
The proposed development comprises a number of parcels of land which when combined to
create the development would operate more efficiently without a Council maintained public
road passing through its operations.

•

improves the quality and safety of goods and services and expands consumer choice;
Closure of the public road would significantly improve the general safety of the
development. Given the development has a substantial focus on accommodation for
families, it is reasonable to assume that pedestrian traffic will include children who will be
regularly moving around the site. Whilst the public road only services a small number of
properties potentially, through traffic nevertheless shall occur and closure of the road will
reduce the risk of injury or worse significantly.

•

supplies better information to consumers and business, thereby permitting more informed
choices in their dealings at a lower cost;
promotes equitable dealings in the market;
promotes industry cost savings, resulting in contained or lower prices at all levels of the
supply chain;
encourages the development of import replacements;
encourages growth in export markets;
implements desirable community standards with a minimum impact on competition in the
marketplace; or
implements steps to protect the environment

•
•
•
•
•
•

STRATEGIC PLAN & ANNUAL PLAN:
Strategic Plan 2011 – 2015
Goal
Economic Development – Achieve sustainable economic development.
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Strategy
 Develop and implement initiatives to attract people to live, work and invest in the Council
area.
 Develop and implement initiatives for appropriate tourism in the region.
Goal
Asset Management – Ensure the efficient and effective provision of appropriate community
assets.
Strategy
Provide a strategic framework for Council to manage, maintain, enhance and develop open space
and associated public realm areas for the benefit of residents and visitors.

Annual Plan 2016-2017
Pursue infrastructure improvements which improve the attractiveness and liveability of the Break
O’Day area.
LEGISLATION & POLICIES:
Advice has been taken from Council’s Solicitor, Simmons Wolfhagen, in relation to the legal
processes which need to be followed. The applicable legislation in this instance is the Local
Government (Highways) Act 1982 relating to the closure of a highway, Should the land be owned
by Council, then the Local Government Act 1993 regarding sale and disposal of land is applicable
_________________________________
Local Government (Highways) Act 1982
Part II – CREATION, CLOSURE AND DIVERSION OF HIGHWAYS AND OTHER MATTERS AFFECTING
THEIR STATUS.
Division 2 – Permanent closure, diversion etc., of highways
14. Closure and diversion of highways
(1) If, in the opinion of the corporation, a local highway or part of a local highway should be
diverted or closed for the public benefit, in the interests of public safety or because of lack of use, it
may –
(a) if it is satisfied, in the case of a diversion of a highway, that standard requirements, if
applicable, have been complied with; and
(b) not less than 28 days after a written notice of its intention to do so –
(i) has been served on each of the owners and occupiers affected;
(ii) has been served on the Transport Commission;
(iii) has been displayed in a prominent position at each end of the highway; and
(iv) has been published twice in separate issues of a local newspaper circulating in the
municipality in which the highway is situated –
| SCM03/17.4.1
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close or divert the highway in respect of all traffic or particular types of traffic or subject to
the reservation of a footpath or some other highway that may be used only for limited
purposes.
(2) A notice under subsection (1) may apply to 2 or more highways that are connected with one
another.
(3) Subject to subsection (4), a notice under subsection (1) shall contain a map or plan showing the
proposed closure or diversion to which it relates.
(4) A notice under subsection (1) that is required to be published in a newspaper may, instead of
containing such a map or plan as is referred to in subsection (3), contain a statement of a place in
the municipality in which the highway is situated where the plan may be inspected free of charge
at all reasonable hours.
(5) An interested person may, before the expiration of a notice under subsection (1), give written
notice to the corporation of his objection to the proposed closure or diversion.
(6) The corporation is to refer each objection that it is notified of under subsection (5) to the
Magistrates Court (Administrative Appeals Division).
(7) The Magistrates Court (Administrative Appeals Division) has power to receive and determine
the objection as if it were an application to review the decision relating to the proposed closure or
diversion and, in addition to its powers under the Magistrates Court (Administrative Appeals
Division) Act 2001, the Court may make a local highway order –
(a) Upholding the objection; or
(b) Authorizing the proposed closure or diversion.
(8) An order under subsection (7)(b) may prohibit, in whole or in part, the closure or diversion
authorized by the order until such conditions as may be specified in the order have been fulfilled,
being conditions that the Magistrates Court (Administrative Appeals Division) considers proper to
impose for the provision or preservation of the means of communication by highway or the means
of access to a highway.
(9) Where the Magistrates Court (Administrative Appeals Division) makes an order
under subsection (7)(b), the Minister shall, as soon as possible after the making of the order, cause
a notice containing particulars of the order to be published in the Gazette.
(10) A diversion of a highway that is opened under this section by a corporation is maintainable by
the corporation.
Closure of the road through this process is not a clear cut process, it revolves substantially around
the interpretation of:
If in the opinion of the corporation, a local highway or part of a local highway should
be diverted or closed for the public benefit, in the interests of public safety or
because of lack of use…..
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The Solicitors have recommended the process be commenced as follows:
Step 1 – Decision to commence the process:
1.

Pursuant to section 14 of the Local Government (Highways) Act 1982 (the Act), the Council,
having considered:
(i)

[insert]; and

(ii)

[insert];

resolves that the part of Parkside Drive as marked on the plan annexed and marked “A”
should be closed to all traffic for the public benefit.
2.

Council delegates its functions and powers pursuant to section 14(1)(b) of the Act to the
General Manager and authorises the General Manager to take such steps as may be
necessary to comply with each of the requirements of that section in relation to the
closure of that part of Parkside Drive.

BUDGET; FUNDING AND FINANCIAL IMPLICATIONS:
Legal costs associated with clarification of Council’s understanding of Section 114 Local
Government (Highways) Act 1982.
VOTING REQUIREMENTS:
Simple Majority.
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